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1. Accused Mercedita A. Capulong's Motion for Partial
Reconsideration; 1 and

2. The Motion for Reconsideration2 of accused Ramon Y.
Talaga, Jr., Ofelia S. Garcia and Ester Y. Matibag.

In her Motion, accused Capulong prays that this Court reconsider
its Decision dated October 20, 2017 and acquit her of the crime
charged. She argues:

* J. Fernandez, SJ, the Panente of the assailed Decision, became the Chairperson of the Sixth Division on
September 13, 2017. (As per Administrative Order No. 314-2017 dated September 13, 2017; Revised
Internal Rules afthe Sandiganbayan, Rule IX, Sec. 2[a])
1 Dated October 30,2017; pp. 669-684, Record, Vol. 4
2 Dated November 2,2017; pp. 691-726, Record, Vol. 4
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1. She was not a member of the Committee on Awards and had
no participation in the decision to resort to limited source
bidding.

2. In the Commission on Audit's (COA) Notice of Disallowance No.
2006-048-101 (02-03), her name was not among those found
liable for the irregularities in the subject transaction.

3. The city officials who decided to resort to limited source bidding
did not act with manifest partiality, evident bad faith or gross
inexcusable negligence. They relied on the opinion of former
Assistant Legal Officer Atty. Marvin Tan, who opined that the
resort to limited source bidding was not violative of any law,
provided that it was approved by the Sanggunian.

4. The Sangguniang Panlungsod expressly authorized the City
Mayor to enter into a contract with the IT company selected
through limited source bidding.

5. In Caunan v. People,3 it was held that lack of public bidding
alone does not automatically equate to a manifest and gross
disadvantage to the government.

6. Similarly, in the present case, the resort to limited source
bidding per se did not amount to manifest or gross disadvantage
to Lucena City.

7. She signed Committee on Awards Resolution No. 2002-154
upon the specific instructions, and on behalf of the City
Treasurer.

8. She was only tasked to represent the City Treasurer. It is
unreasonable to demand or expect her to be fully aware of all
the details in the Terms of Reference (TOR) of the subject
project and procurement laws, rules and regulations.

9. The award of the contract for the computerization project to
Amellar Solutions (Amellar) was based on the recommendation
of the Technical Evaluation Committee (TEC). The TEC
recommended the award to Amellar because it was considered
to be advantageous to the government.

10. Before she affixed her signature, the members of the Committee
on awards had already signed Resolution No. 2002-154. To her
mind, they had already resolved to sign said resolution and her
act of signingwasmerelyminiS~ /7

'G.R. Nos. 181999,182001-04 ,nd 182020-24, Septemb" 2, 2009 ~
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11. The accused' right to be informed of the nature and cause of the
accusation against them was violated.

a. The Information alleged that the accused deliberately
and unilaterally changed the First TOR to include and
qualify Amellar's UNIX based system.

b. This Court, however, found that Amellar's system
complied with the requirements of the First TOR.

c. The accused, in the assailed Decision, were nonetheless
convicted for awarding the contract to Amellar, which
was qualified under the First TOR.

d. The accused should not have been convicted for
awarding the contract to Amellar based on the First TOR
because they were specifically charged with modifying
the First TOR to incorporate in the Second TOR the
interoperability of the architecture system with UNIX
based environment.

e. They were not informed that they were being charged for
awarding the computerization contract based on the
specifications in the First TOR. Thus, they were
precluded from putting up a defense to justify the award
of the contract to Amellar based on the specifications in
the First TOR.

In their Motion for Reconsideration, accused Talaga, Garcia and
Matibag similarly pray for the reconsideration of the Decision dated
October 20,2017 and their acquittal. They aver:

1. Local government units are not prohibited from resorting to
limited source bidding.

a. Sec. 366 of Republic Act No. 7160 (R.A. No. 7160)
provides for the circumstances where procurement of
supplies may be made without public bidding. The use
of the word "may" implies that the enumeration in said
Section is not exclusive.

b. The alternative modes of procurement under Sec. 366
appear to exclude the public from participating in the
bidding, and are more lenient than the limited source
bidding resorted to by the accused.

c. The prosecution failed to cite any law or regulation
prohibiting local govern ent units from resorting to
limited source bidding.
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2. The accused showed that the resort to limited source bidding
was justified.

a. Accused Garcia testified that only two (2) IT companies,
i.e., Geodata and Amellar, were considered because the
other IT companies that were invited failed to meet the
requirements in the TOR

b. She also testified that resorting to limited source bidding
was necessary to avoid incompetent IT companies.

c. The selection of the IT companies was conducted by the
secretariat formed by accused Garcia.

d. The resort to limited source bidding was done with the
welfare of Lucena City being the sole consideration.

3. They were not charged with violating the provisions on
competitive bidding in RA. No. 7160. If they violated any
provision of the said law, or any law for that matter, the specific
provision should have been alleged in the Information.

4. The enactment and effectivity of Republic Act No. 9184 (R.A.
No. 9184), which repealed the various piece-meal executive
orders and rules relating to government procurement, effectively
obliterated and negated the finding of guilt of all the accused.

a. RA. No. 9184 has penal character because of its penal
provisions. Under Art. 22 of the Revised Penal Code
(RPC), penal laws have retroactive effect insofar as they
are favorable to the accused. Sec. 764 of RA. 9184 is
favorable to the accused, and thus, should be given
retroactive effect.

b. The resort to limited source bidding was justified because
it is allowed by Sec. 48 of RA. No. 9184.

c. Witness Veloso did not observe the procedure on protest
mechanism laid down in RA. No. 9184. Therefore, the
present case should have been dismissed for lack of
jurisdiction.

5. The resort to limited source bidding was authorized by the
Sanggunian.

a. The Sanggunian would not have given such authority if it
found any flaws in the procedur/yv"

• RepeaUng Cla"e ~ ~ /7
~
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b. The Department of Interior and Local Government
(DILG), in several Opinions, opined that the local chief
executive may enter into contracts under two modes: (1)
upon the authority of the Sanggunian, or (2) pursuant to
law or ordinance.

6. Amellar complied with the TOR, and was qualified to participate
in the bid. Thus, the award of the contract conferred no
unwarranted preference, benefit or advantage.

7. It was not even shown that the Committee on Awards ordered
the conduct of limited source bidding. The Committee on
Awards merely relied on the recommendations of the TEC and
the FEC.

8. Accused Talaga signed the award based on the
recommendations of committees entrusted to evaluate the
merits of the bid in relation to the project. It was not shown that
the Committee on Awards, TEC and FEC conspired to ensure
the award of the subject contract to Amellar.

9. Even assuming that the resort to limited source bidding was not
lawful, the prosecution failed to prove that the resort to the same
was deliberate, to confer unwarranted preference, benefit or
advantage to Amellar.

10. Geodata lost the bidding because it submitted a bad entry, a
lousy financial proposal, and for leaving the benchmarking
without finishing its presentation. In contrast, the contract was
awarded to Amellar not because of the resort to limited source
bidding, but because it submitted a strong entry.

11. It would be unfair for him to be convicted of a crime, in which,
based on the Information and the evidence, he had no
participation, except for relying, in good faith, on the
recommendations of other public officers who were not shown
to have abused their authority, on the basis of the allegations of
a disgruntled bidder.

12. The members of the Committee on Awards, most especially
accused Talaga, could not be faulted for allowing the award to
Amellar when there was no clear irregularity, much less fraud.

In its Consolidated Opposition (1) Motion for Partial
Reconsideration Dated October 30, 2017 Filed By Accused-Movant
MerceditaA. Capulong;and (2) Motion for Reconsideration OJ(
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November 2, 2017 Filed By Accused-Movants Ramon Y. Talaga, Jr.,
Ofelia Garcia and Ester Y. Matibag,5 the prosecution counters:

1. The Committee on Awards had the power to act on the
recommendation of the TEC and to determine the winning
bidder. The members of the Committee on Awards cannot claim
that in awarding the contract to Amellar, they only relied, in good
faith, on the TEC's recommendation.

2. The accused' right to be informed of the nature and cause of the
accusation against them was not violated. They were all
arraigned, and thus, acknowledged the validity of the
Information.

3. The accused failed to justify the resort to limited source bidding.
The City of Lucena was deprived of the opportunity to secure
the most advantageous terms for the project.

4. Even assuming that they could have legally resorted to limited
source bidding, it was not shown that the conditions for the
resort to the same were met.

5. Accused Capulong's assertion that she was surprised that she
was found liable for an act not alleged in the Information has no
basis. She admitted to acting on behalf of Teresita Manzano,
the City Treasurer. By acting as City Treasurer, she embraced
the responsibilities of such position.

6. An administrative case is independent from a criminal action
even if both arose from the same act or omission. Exoneration
in the administrative case is not a bar to a criminal prosecution
for the same or similar acts subject of the administrative
complaint and vice versa. Thus, accused Capulong's
insistence, that she should not be held criminally liable because
her name was not among those in the COA's Notice of
Disallowance, has no basis.

The Court will discuss each of the issues raised by accused
Capulong, Talaga, Garcia and Matibag in their respective Motions.

A. The resort to limited source
bidding is unjustified. /J
, Dated Novembe' 20,2017; pp. 2-746, Reco,d, Vol. 4t
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Accused Talaga, Garcia and Matibag insist that the resort to
limited source bidding was justified, claiming that the alternative
methods of procurement are not limited to those enumerated in Sec.
3666 of R.A. No. 7160. They also argue that Executive Order No. 262
(E.O. No. 262) and its implementing rules do not prohibit local
government units from resorting to limited source bidding. The Court
is not persuaded.

It is clear from the Implementing Rules and Regulations of E.O.
262 that said executive order covered only procurement by the
National Government. The provision on "Coverage and Applicability"
reads:

1.2.1 These IRR shall govern and apply to all supply contracts of any
agency or subdivision of National Government. including
Government-Owned or Controlled Corporations (GOCCs), involving
agreements for the acquisition/procurement of
goods/supplies/materials for either project-related or normal/regular
operations and maintenance activities/requirements as well as mixed
civil works-procurement agreements where the nature of the project
requirements is essentially that of procurement of
goods/supplies/materials rather than civil works. Procurement of
services such as janitorial or security services or repair and
maintenance service is covered under these IRR, as well as
procurement of materials and supplies provided by the agency
concerned for such services. "Supplies", as herein used, include
everything, except real estate, which may be needed in the
transaction of public businesses, or in the pursuit of any undertaking,
project, or activity whether in the nature of equipment, furniture,
stationery, materials for construction, or personal property of any
sort, including non-personal or contractual services such as the
repair and maintenance of equipment and furniture, as well as
trucking, hauling, janitorial, security, and related or analogous
services.

(underscoring SUPP:f( /J
'sec. 366. Procurement w;rhout PublicB;dd;ng.- Pmcurement of supplies m'y be m,'!'/)out the
benefit of public bidding under any of the following modes:

(al Personal canvass of responsible merchants;
(bl Emergency purchase;
(cl Negotiated purchase;
(dl Direct purchase from manufacturers or exclusive distributors; and
(el Purchase from other government entities.
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Notably, Executive Order No. 40 (EO. No. 40)? has a specific
provision for local government units. To wit:

Sec. 45. Local Government Units. All procurement of local
government units funded by the national government shall be
governed by the provisions of this Executive Order and its IRR.
Furthermore, local government units are encouraged to apply the
rules and procedures provided in this Executive Order for
procurement funded from local government funds.

It does not appear that the resort to limited source bidding was
based on EO. No. 40, considering that the activities related to the
procurement of the Computerization Project commenced as early as
2001. There is no similar provision in EO. 262 or its implementing
rules.

In any case, assuming that local government units can apply the
provisions of EO. 262, or that the provisions of EO. 40 were applied,
it was not shown that the conditions were met. According to the
accused, the resort to limited source bidding was justified because the
project was highly specialized, and it was done to avoid incompetent
IT companies. However, the avoidance of incompetent suppliers is not
a ground for the resort to limited source bidding. Under Annex "C" of
the Implementing Rules and Regulations (IRR) of E.O. No. 262, an
agency may resort to limited source bidding under any of the following
conditions:

a. Procurement of highly specialized types of
goods/supplies/materials where only a few
manufacturers/suppliers/distributors are available who could
maintain a competitive position, such that resorting to the open
competitive bidding method will not likely result in any additional
manufacturer/suppliers/distributors participating in the bidding;

It was not shown that there were only a few potential suppliers
for the project. Accused Garcia's testimony reveals that she, at the
very least, was aware that there were many IT companies that cOU?rd

7 Consolidating Procurement Rules and Procedures for All National Government Agencies, Governmen -
Owned or -Controlled Corporations and Government Financial Institutions, and Requiring the Use of the ~
Government Electronic Procurement System; Effectivity date - January 8, 2002 / /
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have been potential suppliers. The pertinent portions8 of her testimony
are hereunder quoted:

A: We know for a fact that there are many IT vendors, but then
not all of them catered to the requirements set forth by the
Technical Evaluation Committee.

Q: You were saying now that you knew that there were many IT
companies not just seven (7) companies?

Q: Will you agree with me that if you adopted the open and
competitive one, you will be able to gather all these
companies whether they will cater to your needs or not?

A: But then, we know for a fact that there are many fly by nights
[sic] IT companies. Considering that this IT project is highly
technical. Now, we wouldn't to get rid of these so many
bidders that would submit proposals and company profiles
then.

Q: You were saying that you have this capacity to detect fly by
night companies that were really stages of the bidding? [sic]

A: WE actually asked LGUs regarding the IT companies that they
have.

The very fact that there were many IT companies that could have
supplied the software for the Computerization Project contradicts the
assertion that the project involved highly specialized goods. That the
majority of IT companies were "fly by night" operations was nothing but
speculation on the part of accused Garcia. Furthermore, the provisions
on procurement in R.A. No. 7160 have safeguards to prevent the
award of government contracts to incompetent contractors. Strict
compliance therewith could also have prevented the evil sought to be

aVOid;£( /7
• pp. 9-10, TSN,Feb,"", 20, 2014 ;to
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Publication of the call for bids9 would have increased the pool of
prospective participants that could have supplied the necessary
software and/or hardware for the Computerization Project. The call for
bids,10 on the other hand, is required to show the complete
specifications and technical descriptions of the required supplies, as
well as all the terms and conditions of participation and award, terms
of delivery and payment, and all other covenants affecting the
transaction. Failure to meet the specifications or technical
requirements of the supplies cannot be waived, thus, disqualifying
incompetent suppliers or those which are unable to meet the required
specifications for the goods.

B. R.A. No. 9184 does not have
retroactive effect.

Equally deserving scant consideration is the contention that R.A.
No. 9184, which allows the resort to limited source bidding as an
alternative method of procurement, is a penal law, and therefore, has
retroactive effect.

It is undisputed that penal laws have retroactive effect insofar as
they are favorable to the accused or the guilty person. Penal laws are
defined as thus:

x x x. Penal laws or statutes are those acts of the Legislature
which prohibit certain acts and establish penalties for their violation;
or those that define crim s, treat of their nature, and provide for their
punishment. x x X11

//~
9 Sec.363. Publication of Callfor Bids. - The call for bids shall be given the widest publicity possible, sending,
by mail or otherwise, any known prospective participant in the locality, of copies of the call and by posting
copies of the same in at least three (3) publicly accessibleand conspicuous places in the prOVincialcapitol
or city, municipal, or barangay hall, as the casemay be.

The notice of the bidding may likewise be published in a newspaper of general circulation in the
territorial jurisdiction of the local government unit concerned when the provincial or city general services
officer or the municipal or barangay treasurer, as the case may be, deems it necessary in order to obtain
the lowest responsible and complying bid.

x x x (underscoring supplied)
10 Sec.362. Callfor Bids. - When procurement is to be made by local government units, the provincial or
city general services officer or the municipal or barangay treasurer shall call bids for open public
competition. The call for bids shall show the complete specifications and technical descriptions of the
required supplies and shall embody all terms and conditions of participation and award, terms of delivery
and payment, and all other covenants affecting the transaction. In all calls for bids, the right to waive any
defect in the tender as well as the right to accept the bid most advantageous to the government shall be
reserved. In no case, however, shall failure to meet the specifications or technical requirements of the
supplies desired be waived. (underscoring supplied)
11 Subido v. Sandiganbayan, G.R.No. 122641, January 20,1997
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From the abovecited definition, it is clear that R.A. No. 9184,
despite having a penal c1ause,12is not a penal law. Not being a penal
law, its provisions, except for the penal clause, even if favorable to the
accused, cannot be given retroactive effect. Stated differently, only the
penal clause of R.A. No. 9184 can be given retroactive effect.
However, it must be noted that the charge in the present case is for
violation of Sec. 3(e) of R.A. No. 3019, and not for violation of the penal
clause of R.A. No. 9184.

Further controverting the accused' argument for the retroactive
application of the provisions of R.A. No. 9184 is the Transitory Clause
in the Implementing Rules and Regulations Part A (IRR-A) of R.A. No.
9184. Section 77 thereof reads:

In all procurement activities, if the advertisement or invitation for bids
was issued prior to the effectivity of the Act, the provisions of E.O. 40
and its IRR, P.O. 1594 and its IRR, R.A. 7160 and its IRR, or other
applicable laws, as the case may be, shall govern.

In cases where the advertisements or invitations for bids were issued
after the effectivity of the Act but before the effectivity of this IRR-A,
procuring entities may continue adopting the procurement
procedures, rules and regulations provided in E.O. 40 and its IRR,
P.O. 1594 and its IRR, R.A. 7160 and its IRR, or other applicable
laws, as the case may be.

The transitory clause of IRR-A unequivocally provides that the
provisions of R.A. No. 7160 shall govern if the advertisement or
invitation for bids was issued prior to the effectivity of R.A. No. 9184.
Undoubtedly, the invitations were sent to the IT companies prior to the
effectivity of R.A. No. 9184, the contract having been signed on May 8,
2002.

Even assuming, for the sake of argument, that R.A. No. 9184 can
be given retroactive effect, the Court will still reach the conclusion that
the resort to limited source bidding is unjustified because, as previously
discussed, the accused failed to show that the conditions for the resort
thereto were met.
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C. Authorization from the
Sangguniang Panlungsod does not
justify the resort to limited source
bidding in the absence of
conditions justifying the resort
thereto.

Citing DILG opinions, accused Talaga, Garcia and Matibag aver
that the City Mayor may enter into contracts if made upon the authority
of the Sanggunian, or pursuant to law or ordinance. They insist that
assuming there was a flaw in the resort to limited source bidding,
authorization from the Sangguniang Panlungsod ratified the same and
cured the defect. This contention, however, does not find support in
law or jurisprudence.

To be sure, under Sec 455 (b) (1) (vi) of R.A. No. 7160, the City
Mayor signs contracts in the city's behalf, upon authority of the
sangguniang panlungsod or pursuant to law or ordinance. But this
provision should be read in conjunction with Sec. 22 (c) of the same
law. The provisions read:

Sec. 455. Chief Executive: Powers, Duties and
Compensation. - (a) x x x

(b) For efficient, effective and economical governance the purpose
of which is the general welfare of the city and its inhabitants pursuant
to Section 16 of this Code, the city mayor shall:

(1) Exercise general supervision and control over all programs,
projects, services, and activities of the city government, and in
this connection, shall:

(vi) Represent the city in all its business transactions and sign
in its behalf all bonds, contracts, and obligations, and such
other documents upon authority of the sangguniang
panlungsod or pursuant to law or ordinance;

(c) Unless otherwise provided in this Code, no contract may be
entered into by the local chief executive in behalf of the local
government unit without prior authorization by the sanggunian
concerned. A legible copy of such contract shall be posted at a
conspicuous place in the provincial capitol or the city, municipal or
barangay hafr(

?~ /7
~
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Said provisions do not vest the Sanggunian with the authority to
issue ordinances or resolutions in disregard of national laws.
Specifically, the Sanggunian cannot, through local legislation,
dispense with the requirement of public bidding, in the absence of
circumstances or conditions for the resort to the alternative methods of
procurement. Rather, these provisions add a condition to the local
chief executive's representation of the local government unit in
business transactions as a measure of check and balance. This was
explained in Quisumbing v. Garcia.13 Viz.:

x x x. Yet, this is obviously not the effect Congress had in
mind when it required, as a condition to the local chief executive's
representation of the local government unit in business transactions,
the prior authorization of the sanggunian concerned. The
requirement was deliberately added as a measure of check and
balance, to temper the authority of the local chief executive, and in
recognition of the fact that the corporate powers of the local
government unit are wielded as much by its chief executive as by its
council. However, as will be discussed later, the sanggunian
authorization may be in the form of an appropriation ordinance
passed for the year which specifically covers the project, cost or
contract to be entered into by the local government unit.

That the requirement of public bidding is not dispensed with was
made clear in the same case, in the discussion on what form of
sanggunian authorization is required. To wit:

The question of whether a sanggunian authorization separate
from the appropriation ordinance is required should be resolved
depending on the particular circumstances of the case. Resort to the
appropriation ordinance is necessary in order to determine if there is
a provision therein which specifically covers the expense to be
incurred or the contract to be entered into. Should the appropriation
ordinance, for instance, already contain in sufficient detail the project
and cost of a capital outlay such that all the local chief executive
needs to do after undergoing the requisite public bidding is to
execute the contract. no further authorization is required, the
appropriation ordinance already being sufficient.

In fine, public bidding is required to determine to whom the
contract should be awardedrr/

" G.'. No. 175527, De<embe' 8,2008 /'" ~ /7
~
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D. The recommendation of the
TEC to the Committee on Awards
to resort to limited source bidding
did not, by itself, cause the giving
of unwarranted benefit, advantage
or preference to Amellar.

Accused Talaga, Garcia and Matibag argue that the resort to
limited source bidding did not cause the giving of unwarranted benefit,
advantage or preference to Amellar. This argument is meritorious.

In the assailed Decision, this Court found accused Garcia guilty
beyond reasonable doubt of violation of Sec. 3(e) of R.A. No. 3019 for
acting with gross inexcusable negligence in deciding to resort to limited
source bidding despite having no justification for doing so. Such
finding stands. However, the reversal of said Decision as to accused
Garcia is warranted because of the absence of a causal connection
between her acts and the third element of the offense, i.e., the
unwarranted benefit, advantage or preference given.

For the third element to be present, the accused' act, done with
manifest partiality, evident bad faith or gross inexcusable negligence,
should have been the cause of the undue injury or the giving of
unwarranted benefits, advantage or preference. In Llorente v.
Sandiganbayan,14 the Supreme Court interpreted "causing" as thus:

x x x. Causing means "to be the cause or occasion of, the
effect as an agent, to bring into existence, to make or to induce, to
compel." Causing is, therefore, not limited to positive acts only.
Even passive acts or inaction may cause undue injury. What is
essential is that undue injury, which is quantifiable and
demonstrable, results from the questioned official act or inaction.

The abovecited ruling refers to undue injury but the principle
applies to the present case because in the third element, what is
caused is undue injury or the giving of unwarranted benefit, advantage
or preference.

Indeed, the resort to limited source bidding despite the lack of
conditions to justify the same constitutes acting with gross inexcusable
negligence. The award of the contract for the Computerization Project
to Amellar, in light of the circumstances in the present case, constitutes
giving any private party unwarranted benefits, advantage /rI
14 G.R. No. 122166, March 11, 1998 ./'6 ~/

~}/7
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preference. But there is no direct causal connection between said
grossly negligent act of resorting to limited source bidding without
proper justification, and the unwarranted benefit, advantage or
preference given as a result of the award of the contract to Amellar.

As this Court held in the assailed Decision, it was the Committee
on Awards, of which accused Garcia was not a member, which had the
final say on the matter of the award of the contract to a bidder. The
TEC's recommendation was limited to the technical aspect, and its role
was merely recommendatory.

Absent the causal connection between the act committed by
accused Garcia, and the result, the third element of violation of Sec.
3(e) of R.A. No. 3019 cannot exist, as to her.

E. The members of the Committee
on Awards acted with gross
inexcusable negligence in the
award of the contract for the
Computerization Project to Amellar
and gave the latter unwarranted
preference, benefit or advantage.

Accused Talaga, Matibag and Capulong claim that they did not
act with gross inexcusable negligence because they awarded the
contract for the subject project to Amellar in good faith, on the
recommendation of the TEC.

This argument was already considered by this Court in the
assailed Decision, the pertinent portion15 of which is hereunder quoted:

Section 364 of R.A. No. 7160 provides for the composition and
the responsibilities of the Committee on Awards. The provision
reads:

Section 364. The Committee on Awards. - There shall be in
every province, city or municipality a Committee on Awards to decide the
winning bids and questions of awards on procurement and disposal of
property.

The Committee on Awards shall be composed of the local chief
executive as chairman, the local treasurer, the local accountant, the local
budget officer, the local general services officer, and the head of office or
department for whose use the supplies are being procured, as members.
In case a head of office or department would sit in a dual capa~itY:V

15 pp. 649-651, Record, Vol. 4 (pp. 67-70, Decision dated October 20, 2017) A~~
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member of the sanggunian elected from among its members shall sit as a
member. x x x

The result of the bidding shall be made public by conspicuously
posting the same in the provincial capitol or city, municipal, or barangay
hall.

From the provision, it is clear that the Committee on Awards,
which is responsible for deciding the winning bids and questions on
awards on the procurement of property, has the final say on the
matter of the award of a contract to a bidder.

In awarding procurement contracts, it goes without saying that
the Committee on Awards must do the same in accordance with the
prevailing law, rules and regulations. Here, the Committee on
Awards awarded the contract for the Computerization Project to
Amellar despite the absence of a public bidding, and despite its
failure to meet the specifications or technical requirements as
provided in the TOR.

Next, the Committee on Awards disregarded Section 362 of
R.A. No. 7160, which provides:

Section 362. Call for Bids. - When procurement is to be made by
local government units, the provincial or city general services officer or the
municipal or barangay treasurer shall call bids for open public
competitions. The call for bids shall show the complete specifications and
technical descriptions of the required supplies and shall embody all terms
and conditions of participation and award, terms of delivery and payment,
and all other covenants affecting the transaction. In all calls for bids, the
right to waive any defect in the tender as well as the right to accept the bid
most advantageous to the government shall be reserved. In no case,
however, shall failure to meet the specifications or technical
requirements of the supplies desired be waived.

Verily, on the basis of the TEC's recommendation, awarding
the contract for the Computerization Project to Amellar could have
been more advantageous to the government, considering that
Amellar's system performed better than Geodata's system during the
benchmarking. However, the law provides that failure to meet the
specifications or technical requirements cannot be waived, and
hence, even though it was possibly more advantageous to the
government, the award should not have been made to Amellar for its
failure to comply with all of the requirements provided in the TOR.

It bears repeating that the recommendation of the TEC was
limited to the technical aspect of the bids. And even assuming that

the TEe should have considered, but overIOOked~"::l( /7
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compliance with the technical requirements in the TOR, the role of
the TEC is merely recommendatory. The final decision still lies with
the Committee on Awards. Disregarding the recommendation of the
TEC on the ground that Amellar's bid did not comply with all the
specifications provided in the TOR was well within the authority of
the Committee on Awards, yet it did not do so.

A cursory reading of the Second TOR would show that
"Window Based" is one of the technical requirements, the
compliance with which cannot be waived. Whether the members of
the Committee on Awards overlooked such requirement, or
deliberately disregarded the same, is irrelevant because it was their
duty to ensure that the contract was awarded in accordance with the
law.

In fine, accused Talaga, Cada and Matibag acted with gross
inexcusable negligence when they awarded the contract for the
Computerization Project to Amellar notwithstanding its non-
compliance with the technical requirements set forth in the TOR.

Accused Talaga, citing Sistoza v. Desierto16 and Magsuci v.
Sandiganbayan17 contends that he should not be convicted for merely
relying, in good faith, on the recommendations of his subordinates.
The Court is not persuaded.

There is no question that heads of offices rely, to a reasonable
extent, on their subordinates. They are expected to examine the finer
details of the documents they sign only when there are reasons for
doing so. As held in Arias v. Sandiganbayan:18

We can, in retrospect, argue that Arias should have probed
records, inspected documents, received procedures, and questioned
persons. It is doubtful if any auditor for a fairly sized office could
personally do all these things in all vouchers presented for his
signature. The Court would be asking for the impossible. All heads
of offices have to rely to a reasonable extent on their subordinates
and on the good faith of those who prepare bids, purchase supplies,
or enter into negotiations. If a department secretary entertains
important visitors, the auditor is not ordinarily expected to call the
restaurant about the amount of the bill, question each guest whether
he was present at the luncheon, inquire whether the correct amount
of food was served and otherwise personally look into the
reimbursement voucher's accuracy, propriety, and sufficiency.
There has to be some added reason why he should examine each
voucher in such detail. Any executive head of even small

16 G.R. No. 144784, September 3, 2002
17 G.R. No. L-101545, January 3, 1995
18 G.R. Nos. 81563 and 82512, December 19, 1989
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government agencies or commissions can attest to the volume of
papers that must be signed. There are hundreds of documents,
letters and supporting papers that routinely pass through his hands.
The number in bigger offices or departments is even more appalling.

There should be other grounds than the mere signature or
approval appearing on a voucher to sustain a conspiracy charge and
conviction.

It must be emphasized, however, that the Arias doctrine prevails
only in a conspiracy charge, when the infraction consists in the reliance
in good faith, albeit misplaced, by a head of office on a subordinate
upon whom the primary responsibility rests, and absent a clear case of
conspiracy.19 The Arias doctrine finds no application in the present
case.

Here, the TEC and the FEC are not primarily responsible for the
award of the subject contract. As discussed in the assailed Decision,
the respective evaluations performed by said committees were limited
in scope. The evaluation of the TEC was limited to the technical
aspect, while the evaluation of the FEC was limited to the financial
aspect. Moreover, both committees were created only to assist the
Committee on Awards in performing its functions. Said committees
were not supposed to perform virtually all the functions of the
Committee on Awards, with the latter merely acting as a proverbial
rubber stamp of the former. The award of the contract remains to be
the primary responsibility of the Committee on Awards. Accused
Talaga, as well as the members of the Committee on Awards for that
matter, cannot now claim that they merely relied on the
recommendations of the TEC and the FEC.

Finally, as to this point, the members of the Committee on
Awards, having the primary responsibility of awarding the subject
contract, were expected to perform such responsibility in accordance
with the applicable laws, rules and regulations. Sec. 362 of R.A. No.
7160 clearly provides that U[i]nno case, however, shall failure to meet
the specifications or technical requirements of the supplies desired be
waived." Therefore, they should have exercised their functions as
members of the Committee on Awards with the requisite diligence by
checking if Amellar's system complied with the specifications or
technical requirements set forth in the ~ ~

" Magsue; v. Sand;ganbayan, G.R. No. l-101545, J,nu,,,, 3, 1995 ~
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On another point. Accused Capulong insists that she should not
be held liable because she merely acted on behalf of, and upon the
specific instructions of the City Treasurer, who was absent at the time,
and because the COA, in the Notice of Disallowance, did not include
her in the persons who should be held liable. The Court disagrees.

First, the prosecution proved beyond reasonable doubt accused
Capulong's participation in the award of the contract to Amellar. She
cannot now claim that she was convicted despite having no
participation in the award of said contract. She failed to substantiate
her claim of merely following the specific oral instructions of the City
Treasurer, who was not presented as a witness.

Her insistence that she should not be expected to be familiar with
all the material details of the TOR and the rules on procurement does
not persuade. By signing the Committee on Awards Resolution
awarding the contract for the Computerization Project to Amellar, she
acted in the capacity of a member of the Committee on Awards. She
cannot now disclaim the responsibilities for acting in such capacity.

F. There was no violation of the
accused' right to be informed of the
nature and cause of the accusation
against them.

The accused contend that their right to be informed of the nature
and cause of the accusation against them was violated. According to
them, they were convicted for awarding the subject contract to Amellar,
based on the first TOR. However, in the Information, they were
charged with modifying the first TOR to qualify Amellar's system. They
should not have been convicted for awarding the contract based on the
first TOR when the charge was for modifying the first TOR. This
contention is untenable. For convenience, the accusatory portion of
the Amended Information20 is hereunder quoted:

That on or about the month of February 2002 to the month of
May 2002, and sometime prior or subsequent thereto, in the City of
Lucena, Philippines, and within the jurisdiction of this Honorable
Court, the above-named accused, RAMON Y. TALAGA, JR., being
then the Mayor of Lucena City, OFELIA S. GARCIA, being then the
City Planning Development Officer and Chairman of the Technical
Evaluation Committee (TEC), DANILO P. CADA being then the City
General Services Officer and Vice Chairman of the Technical
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Evaluation Committee (TEC), RODERICK G. ABELLA, being then
an employee of the City Treasurer's Office and member of the
Technical Evaluation Committee (TEC), MA. PRANCES A.
PELOBELLO, being then a Computer Instructor of Lucena City
College and member of the Technical Evaluation Committee (TEC),
ESTER Y. MATIBAG, being then the City Budget Officer and a
member of the Committee on Awards, and MERCEDITA A.
CAPULONG, being then the Assistant City Treasurer and member
of the Committee on Awards, all public officers in the City of Lucena,
taking advantage of their public and official positions, committing the
acts herein alleged in relation to their office, conspiring and
confederating with DENNIS PETER R. LOPINAC and MATIAS R.
SORIANO, both private individuals and members of the Committee
on Awards of the City of Lucena, acting with evident bad faith,
manifest partiality, or gross inexcusable negligence, did then and
there willfully, unlawfully and criminally give unwarranted benefits,
advantage or preference to Amellar Solutions, an Information
Technology/software Provider, by resorting to selective/limited
source bidding rather than competitive public bidding in violation of
the law, by deliberately and unilaterally changing the Terms of
Reference (TOR) in the bidding and awarding of the Phase 1 and
Phase 2 of the Project for the computerization of the Revenue
Generation System of the concerned offices of Lucena City, in order
to include and qualify the system used by Amellar Solutions, which
is Unix Based and Informix Database Management, when in truth
and in fact the systems originally specified in the said Terms of
Reference in order to qualify for the bidding are the Windows and
SOL Database Management System, and by subsequently
recommending Amellar Solutions as the winning bidder despite its
non-compliance to the original Terms of Reference and thereafter,
awarding the said Computerization Project Contract worth
P36, 000, 000. 00 to Amellar Solutions, thereby causing undue injury
to the City of Lucena in the amount of TEN MILLION FIVE
HUNDRED SIXTY-TWO THOUSAND THREE HUNDRED
NINETEEN PESOS (p1 0,562,319.00), representing partial payment
made to Amellar Solutions. (italics supplied)

The Information did not specifically allege which accused
performed which specific act. However, it was alleged that the
accused took advantage of their public and official positions, and
performed the acts in relation to their office. Necessarily, the acts
being imputed to the accused will be those that were performed in
relation to their respective positions. Stated differently, it means that
the Information did not allege that all accused performed each and
every act alleged, but rather, that the accused performed, in relation to
their office, certain acts alleged. The Amended Information alleged
that the accused performed the following acts to give unwarranted

benefitstoAm:( //
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a) By resorting to selective/limited source bidding rather
than competitive public bidding, in violation of the law;

b) By deliberately and unilaterally changing the Terms of
Reference (TOR) in the bidding and awarding of x x x,
in order to include and qualify the system used by
Amellar Solutions, x x x, when in truth and in fact the
systems originally specified in said Terms of Reference
in order to qualify for the bidding are x x x; and

c) By subsequently recommending Amellar Solutions as
the winning bidder despite its non-compliance to the
original Terms of Reference, and thereafter, awarding x
x x to Amellar Solutions.

In the assailed Decision it was discussed that the following
accused performed the following acts:

1. Accused Garcia, Chairperson of the TEC, although not
a member of the Committee on Awards, performed
certain functions which should have been done by
Committee on Awards when she decided to resort to
limited source bidding, and with the assistance of a
secretariat she formed, pre-selected the bidders who
would participate in the procurement of the project;

3. The TEC recommended that the contract be awarded to
Amellar despite its failure to comply with the TOR; and

4. The Committee on Awards awarded the contract to
Amellar.

The members of the Committee on Awards were charged with
awarding the contract to Amellar, and not with unilaterally changing the
TOR to qualify Amellar's system. The latter act pertained to the TEG.
The accused members of the Committee on Awards were convicted
for acting with gross inexcusable negligence in awarding the contract
to Amellar. Clearly, they were convicted for an act alleged in the
Information. There was no violation of their right to be informed of the
natureand cause ofthe accusationagainstth)i /'"7
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1. Accused Capulong's Motion for Partial Reconsideration
is hereby DENIED for lack of merit.

2. Accused Talaga, Garcia and Matibag's Motion for
Reconsideration is hereby DENIED as to accused
Talaga and Matibag, and GRANTED as to accused
Garcia.

3. The Decision dated October 20, 2017 is hereby
MODIFIED insofar as accused Garcia is concerned.
Accordingly, accused OFELIA S. GARCIA is
ACQUITTED for failure of the prosecution to prove her
guilt beyond reasonable doubt.

Let the hold departure order against accused Garcia by reason
of this case be lifted and set aside, and her bond released, subject to
the. usual accounting and auditing procedure.

AMPAROM. 0
Presiding Justice

Chairperson

ITO R. FERNANDEZ
ssociate Justice


